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EPA Policy: “Once In, Always In” 

The Policy: In 1995, EPA issued an interpretative memorandum that stated that facilities that are major sources for hazardous air pollutants (HAPs) on the first compliance date included in a NESHAP/MACT regulation are required to comply permanently with the MACT standard – therefore "once in/always in".
EPA believes that this “once in, always in” policy follows most naturally from the language and structure of the statute. In many cases, application of MACT will reduce a major emitter's emissions to levels substantially below the major thresholds. Without a once in, always in policy, these facilities could "backslide" from MACT control levels by obtaining potential-to-emit limits, escaping applicability of the MACT standard, and increasing emissions to the major-source threshold (10/25 tons per year).
EPA Example from Policy Memo: A facility has potential emissions of 100 tons/year. After compliance with the applicable MACT standard, which requires a 99 percent emissions reduction, the facility's total potential emissions would be 1 ton/year. Under today's guidance, that facility could not subsequently operate with emissions exceeding the maximum achievable control technology emission level. The facility could not escape continued applicability of the MACT standard by obtaining "area source" status through limitations on emissions up to the 10/25 ton per year major source thresholds.

Goal: Have EPA issue a policy that would allow small businesses, as classified by Section 507, be able to limit their potential to emit (PTE) at any time provided they can demonstrate that their actual HAP emissions have never exceeded the major source threshold.
Issue 1: This policy does not provide facilities any incentive to make process which modifications, pollution prevention activities, or material substitutions after the compliance date that would greatly reduce HAP emissions below major source thresholds and potentially result in greater environmental benefit than would be achieved solely by compliance with a MACT standard. Isn’t the goal to reduce HAP emissions and lower the risk associated with their exposure to the general public?
Issue 2: This policy has a major impact on small businesses that have the largest disparity when comparing actual/historical HAP emissions to their PTE.

· The majority of small businesses do not run 3 shift operations, 7 days/week at maximum capacities

· They are easy targets for enforcement – while sources with these low actual emission levels were never evaluated in the RFA in the first place.

· The majority of small businesses do not have enough raw material on-site (coatings/solvent/resin) to emit anywhere near their PTE. However, unless these storage limitations are specified in a federally enforceable permit – they are not considered to have any emission limitations in place.

· A small business should be able to cap its PTE at anytime, and not be subject to the NESHAP.  The same facility would be able to cap out of Title V at anytime – why not once in always in for Title V facilities? 

Issue 3: The PTE issue has never been resolved through rulemaking process. Large manufacturers/ utilities are major sources (even after control are implemented), so PTE is not an issue for them – they are often referred to as “Hopelessly Title V”. The majority of sources whose PTE is utilized in order to be classified as a major source, where actual emissions are well below the major thresh thresholds, are small businesses.
Issue 4: The statement regarding backsliding is anecdotal in nature, and not based on any actual case studies. Any facility would need to have a federally enforceable cap limiting its potential to emit, and would be required to maintain records. In addition, reports would have to be submitted documenting that their emissions have remained below the facility’s limit. 

How many facilities are subject to the MACT requirements that meet the emission parameters described above? Specifically, how many facilities that have actual emission of HAP of 1 ton/yr are subject to a NESHAP regulation that has a major source applicability level? It would appear that the majority of facilities would cap out of Title V and the MACT requirements at the same time – if given the opportunity.   

This example raises the issue: How many facilities which are not major sources are evaluated in the RFA when a NESHAP regulation (that only applies to major sources) is being developed? 

If only major sources are evaluated during the rulemaking process (actual emissions exceeding major source thresholds), then the regulatory impacts on small businesses have not been properly evaluated (SEBREFA). The applicability level included in the proposed regulation (PTE) should be used when evaluating the potential number of facilities impacted by a proposed regulation.
